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Introduction: the “Constitutions in a non-constitutional world” paradigm 

This paper aims to analyze Libyan constitutional development in order to inscribe it into the 

framework of modern Islamic constitutional law theories.1 The most comprehensive study on this 

field has been provided by Prof. N. Brown, who outlined the specificities of each Arab 

constitutional regime. He showed as Arab Constitutions served what he calls “non-constitutional 

purposes”. Fundamental Charters, even adopted by legal means or imposed after revolutionary 

events, aimed to rationalize political power (such as Egyptian 1923 Constitution) or to affirm 

national identity and sovereignty (as Libyan monarchical 1951 Constitution).  

S. A. Arjomand employs the notion of ideological constitutionalism to underline how in 

some cases ideologies based on Islam or nationalism (or even both) have inspired constitutional 

drafting processes and, as a consequence, the Charters became mere tools to affirm those ideologies 

inside societies.2 Also in this case, it is clear that Constitutions served non-constitutional purposes. 

Good examples of this kind of constitutionalism have been Nasserian Constitutional Declarations 

and Charters adopted by Mu‘ammar al-Qa÷÷…f† in Libya. If ideology is capable of leading drafting 

process, consequently trying to discover its implications can be useful in order to understand 

concrete possibilities of building accountable governments. 

A new Libyan constitutional framework is still in a drafting process since the past regime 

has fallen down due to the opposition of the National Transitional Council (NTC), supported by the 

international community after the adoption of Security Council’s Resolution no. 1973 on 19th March 

2011. Following the wave of Arab uprisings occurred in Tunisia, Egypt, Bahrain etc., Libyan events 

have been described as a revolution. Beyond definitions, the concept of revolution and its 

legitimacy, as showed in the following pages, has been underlined and has been transplanted into 

the preamble of the Constitutional Declaration itself. By comparing this text, which represents the 

very beginning of a new State-building project, with the revolutionary statements contained in al-

Qa÷÷…f† Charters, it shall be possible to have a more nuanced insight about future of Libyan legal 

order and its political re-shaped framework. As the case of Egypt is showing, constitutional moment 

is of great concern for the development of a polity after several years of rooted authoritarianism and 

absence of democratic practices.          

                                                            
1 See on the point: N. Brow, Constitutions in a non-constitutional world. Arab basic laws and the prospects for 

accountable government, SUNY Press, New York 2002. C. Mallat, “On the Specificity of Middle Eastern 

Constitutionalism”, in Case Western Reserve Journal of International Law, Vol. 38, No. 13, Case Western Reserve 

University, Cleveland 2007, p. 13-57. 
2 S. A. Arjomand, “Islamic Constitutionalism”, in Annual Review of Law and Social Sciences, Vol. 3, Annual Reviews, 

Palo Alto 2007, 115-140. 



Islam and Constitutional assets under al-Qa÷÷…f†’s legal system 

The role played by Islam in al-Qa÷÷…f†’s ideology has changed several times since he came 

to power in 1969. In the first years of his settlement on government, al-Qa÷÷…f† pursued combined 

policies of Arab nationalism and Islamization. In his early speeches, Islam was characterized as 

being a comprehensive system apt for regulating all human affairs and, as showed by A. E. Mayer, 

the revival of Islamic law was stated as crucial for national regeneration and restoring Arab dignity, 

a dignity that was trampled on by imperialist powers that deprived Arabs of their law. His early 

support for the revival of Islam caused him an un-deserved reputation as an Islamic fundamentalist. 

However, al-Qa÷÷…f† seems to have become quickly disenchanted with the potential of Islam as 

revolutionary ideology. By the mid-1970s, he had abandoned Islamization and started to promote 

his own personal ideology, which he defined inside the Green Book (Kit…b al-A²ÿar), the manifesto 

of Libyan ßam…hiriyya. By 1978, he took the bold step of publicly expressing sympathy for Ataturk, 

stating that Islam was a religion solely concerned with morality and the afterlife. It had nothing to 

say on mundane matters, he insisted, except for certain rules, such as those related to the area of 

personal status and criminal law. What had been passed down as Islamic law in other areas was in 

fact the creation of legal scholars (fiqh or jurisprudence) and was not really a part of the Islamic 

religion. Thus, in less than ten years, Islam has been marginalized, even if article 2 of the 1969 

Libyan Constitution, promulgated few months after al-Qa÷÷…f† seized power, established Islam as 

the official State religion.3 

The first article of the 1969 Libyan Constitution described the country as a democratic 

Republic based under the principle of popular sovereignty.4 Inside the Green Book, the social spirit 

of the State was emphasized: an ideology was put under the service of politics and enforced through 

the Revolutionary Command Council (RCC). The most leading constitutional principles were the 

idea of collective administration of powers (al-mum…risa al-Þam…‘iyya li’l-sul¥a), the popular lead 

of executive and legislative authorities and the people exercise of the censorship (raq…biyya) over 

the policies. The principle of separation of powers was counter-balanced by the unity of supreme 

authority, vested over the hands of the people. Popular sovereignty was stressed in a specific 

                                                            
3 A. E. Mayer, “Law and Religion in the Muslim Middle East”, in The American Journal of Comparative Law, Vol. 35, 

No. 1, American Society of Comparative Law, New York, 1987, p. 136. Libya’s political life has, in effect, been 

secularized despite provisions that the Qur’an must be the law of society. For this and other radical positions he has 

taken on questions of Islamic law, al-Qa÷÷…f† has earned vehement condemnation from Muslim conservatives and from 

the ‘ulam…’, many of whom claim his positions are heretical. 
4 On the al-Qa÷÷…f†’s legal system and on those passages of the Green Book see: Ibr…h†m Ab™ ³uz…m, al-Was†¥f f†’l-

Q…n™n al-Dust™r†, D…r al-Kit…b al-ßad†d, Beirut 2001, p. 385-386 and the chapter number four.  



document, named the Declaration of Popular Power (I‘l…n Sul¥a al-Ša‘b), which gave the people the 

power of proposing draft-laws. Even in the Green Book, it is said that all the powers have to be 

vested on the people due to the absence of the principle of representation (laysat mumaÅÅila wa l… 

n…’iba). Then all the Libyans were conceived as an instrument of government (ad…t al-|ukm) and 

they were supposed to exercise a kind of auto-censorship (al-ša‘b [...] al-raq†b ‘al… nafsihi). These 

functions were enforced inside popular comities, named mu’tamar…t ša‘biyya, instituted all over the 

country.5 

 

The 2011 Libyan Constitutional Declaration 

The Libyan Constitutional Declaration (CD) aims to provide a framework for the democratic 

transition, a step triggered by the collapse of al-Qa÷÷…f†’s regime. As showed in the following pages 

it contains a set of rights and freedoms for all the Libyans and defines a road map in order to restart 

a State-building program, based on a permanent written Constitution and the subsequent election of 

a new government. Officially, Libya’s transition includes the creation of an interim council and a 

government, the establishment of a constitutional commission charged to draft a new Constitution 

and its ratification through a public referendum, and finally the election of an accountable 

government. 

The Constitutional Declaration has been drafted by the National Transitional Council (NTC) 

between February and March 2011, after the events recognized by the Charter as the revolution 

(Åawra) of the 17th February 2011. The Constitution, adopted on the 8th of August of the same year, 

is composed by a preamble and 37 articles divided into five sections.6 The first section (art. 1-6) 

contains general provisions; part two (art. 7-16) contains rights and public freedoms; part three (art. 

17-30) fixes the “form of State governances during the transitional stage”; the fourth section (art. 

31-33) provides some judicial guarantees and section five (art. 34-37) contains some conclusive 

provisions. 

The preamble defines the spirit of the Charter, its specific aims and purposes. The Concept 

of revolution is stressed several times and the people of Libya are described as a unite force that 

pursued a struggle for freedom. The text mentions the martyrs (šuhad…’) of the blessed revolution 

                                                            
5 Ibr…h†m Ab™ ³uz…m, op. cit., p. 396. 
6 In this paper I analyze the official interim Constitution as it has been announced by the National Transitional 

Council’s Spokesman on August 10th 2011. I employ what is considered to be the English official translation in 

comparison with the original Arabic text. Charters can be found on the website of the United States Institute for Peace 

(USIP) at the following link: http://www.usip.org/publications/extending-libya-s-transitional-period-capitalizing-the-

constitutional-moment  



(Åawra mubaraka) who sacrifices their lives for the sake of freedom. By contrast, al-Qa÷÷…f† and his 

collapsed regime (ni©…muhu al-minh…r) are described as the forces that looted all the rights of 

citizens.7 As a consequence, the revolution acquired legitimacy (šar‘iyya) and became the only tool 

the people chose to employ in order to achieve «democracy, establish the political multitude and the 

estate of institutions, to create a society that can rise [...] according to the Islamic spirit [...]».8  

The aim of cutting off with past regime’s experience is underlined at the end of the preamble, 

where the hopes for the buildup of a new society freed from tyranny, despotism, exploitation and 

dictatorship are strongly expressed. The CD is conceived as the first tool employed by the NTC 

along the establishment of a juridical framework where actors will re-shape the national political 

system. Nevertheless the last sentence of the preamble is of some interests as it fixes the end of the 

transitional period, starting with the adoption of a permanent Constitution ratified by the people 

through a plebiscite. The Charter neither explains exactly when nor how this process is supposed to 

take place. Consequently, the assertion is open to different interpretations: a) an elected constituent 

assembly will draft a permanent Constitution that will be subjected to the people’s approval before 

its enforcement, or b) a restricted commission will draft a permanent Constitution, starting from the 

present CD, without passing through the election of a constituent assembly. As the constituent 

power is never mentioned inside the preamble, and considering the way in which the CD has been 

adopted under the rule of necessity and the need to act rapidly, prima facie the second option seems 

to be the most favored one, even if it risks to be the less representative and yet the most unpopular. 

Something more about the drafting process is said inside the CD, as reported below. 

 

General Provisions 

The Charter starts defining the country as an independent and democratic State, where the 

people are the sources of powers.9 At its very top, the two most significant characteristics of the so-

called “Islamic Constitutionalism” are provided: the confessional clause and its natural corollary of 

the repugnancy clause. The first one makes Islam as official religion of the State, as stated in the 

article 1 of the Constitutional Declaration.10 The second clause recalls the Islamic Šar†‘a as source 

of legislation. The second point is of interests, as the Constitutions of the Arabic countries have 

                                                            
7 Constitutional Declaration (CD), preamble.  
8 Ibidem.   
9 Constitutional Declaration (CD), art. 1.  
10 S. A. Arjomand, “Islamic Constitutionalism”, in Annual Review of Law and Social Sciences, Vol. 3, Annual 

Reviews, Palo Alto 2007, 115-140.  



generally adopted two formulas, depending on the degree of supremacy given to the Islamic law in 

comparison with other sources of law. Thus, the 1971 Egyptian Constitution, for instance stated the 

Islamic law was just one of the sources of its legal system before the amendments adopted during 

the ‘80s. After that date, the approved constitutional amendments turned the article referring to the 

Šar†‘a as the source of law.11 Even if the amended article does not formally forbid the existence of 

other sources of law, it gives to the Islamic law a kind of supremacy, by establishing the need for 

both laws and administrative regulations adopted by Parliament or the government to be in 

accordance with provisions and tenets of religious law (i.e. Qur’an and sunna).  

The new Libyan CD states Islamic Šar†‘a as the principal sources of legislation (al-ma¡dar 

al-ra’is† li’l-tašr†‘†), recognizing in the following sentence that freedom of worship for non-Muslims 

is strictly guaranteed by the State.  

The State, CD says, shall guarantee cultural rights for each component of the nation and, as 

provided in art. 4, it shall seek to establish a democratic regime based upon pluralism and a multi 

party system in order to ensure a peaceful and democratic circulation of power.12 This sentence 

seems to contradict the art 1 itself where, as reported above, Libya is already named as a democratic 

country. At the same time, it seems that the text shows almost two things: 1) the haste that probably 

led the drafting process of CD and 2) the exemplification of the real conditions of the State, during 

the drafting process, which was not yet pacified at all. 

The new legal system will be shaped under the light of equality. Libyans are made equal in 

front of the law: they enjoy the same rights and they are charged exactly by the same duties, without 

any discrimination based on religion, doctrine, language, wealth, race, kinship, political opinions, 

social status, tribal or eminent or familial loyalty.13 The last point needs remarks. Stressing the 

necessity to avoid familial or even tribal-based discrimination, the CD aims to protect against civil 

rivalries possibly related to the country’s ethnic differences and historical divisions. This juridical 

praxis has already been employed in the case of the Iraqi 2005 Constitution, where the Sunni Arab 

minority was given some protections against eventual discriminations, due to ancient enmities 

                                                            
11 N. Brown, A. O. Sherif, “Inscribing the Islamic Shari‘a in Arab Constitutional Law”, in Y. Y. Haddad, B. Stowasser, 

Islamic Law and the Challenge of Modernity, Altamira Press, Walnut Creek 2004, p. 56. N. Brow, C. Lombardi, “The 

Supreme Constitutional Court of Egypt on Islamic Law, Veiling and Civil Rights: an Annotated Translation of Supreme 

Constitutional Court of Egypt Case No. 8 of Judicial Year 17 (May 18, 1996)”, in American University International 

Law Review, Vol. 21, No. 3, Washington College, Washington 2006, p. 437-460. 
12 Constitutional Declaration (CD), art. 4. Article 5 provides some social rights and protections as it declares the State 

shall protect family and encourage marriages. The State shall guarantee the protection of motherhood, childhood and 

elderly.  
13 Constitutional Declaration (CD), art. 6. 



towards Kurds and Shiite Arabs historically oppressed under Saddam Hussein’s regime. In a similar 

way, Libyan CD stresses the prohibition of discrimination under the shade of blood affiliations, 

although, as showed below, this statement is in opposition with the norms regarding general 

elections.   

 

Rights and Public Freedoms  

A set of rights is defined in the third section of the Charter. Article 7 provides some basic 

freedoms protected by the State that is committed to join as soon as possible both international and 

regional declarations on human rights.14 The last sentence of the same article contains an Islamic 

provision, as human beings are defined as God’s Caliphs.15 While the art. 8 defines other rights, 

such as right to work, education, medical care and social issues in general, the art. 9 imposes above 

citizens the duty to struggle in order to defend the mother-land.16 

Article 14 states as follows «Freedom of opinion for individuals and groups, freedom of 

scientific research, freedom of communication, liberty of the press, printing, publication and mass 

media, freedom of movement, freedom of assembly, freedom of demonstration and freedom of 

peaceful strike shall be guaranteed by the State in accordance with the law». In this case, while a set 

of freedoms is sanctioned, the text puts a reserve that is not sufficiently clear. The original version 

of CD, written in Arabic, states that all the freedoms are enforced unless they are in opposition with 

the law, whilst the English translation provides that those freedom are guaranteed just inside the 

limits imposed by law. In both cases, the nature of those boundaries, defining the framework where 

freedoms are enjoyable, is not specified. According to the article 15, the State shall promulgate a 

law in order to regulate the procedure for the creation of political parties, societies and civil 

societies. The clandestine or armed societies, and even those in violation of public system and 

morals, are prohibited.  

 

                                                            
14 Libya is party to the 1949 Geneva Conventions and their two Additional Protocols and has ratified most of the major 

human rights treaties. For a detailed list of treaties subscribed by the country see: http://www.adh-

geneva.ch/RULAC/international_treaties.php?id_state=128 
15 The text provides the noun khalifa that means “successor” of the Prophet in its political and historical meaning but 

that applies also to all the human beings according to even classical and modern interpretations of some Koranic suras.  

. 
16 Articles 11 and 12 provide the right of domestic inviolability and declare a strong protection for the private life of 

citizens. Article 13 contains the right of the secrecy of correspondence, telephone calls and communication via other 

means of communications. It is to be noted that none of those articles that formulate rights contains restriction of any 

kind.   



 

Governance 

The Constitutional Declaration defines State governance starting from article 17. The 

National Transitional Council is legally qualified as an interim body and it is vested with supreme 

powers (a‘l… al-sul¥…). The same text provides NTC with the supreme sovereignty (siy…da ‘uliy…) 

and the power to legislate. Its main duty is to work along the transition toward a democratic 

environment according to its role of sole legitimate representative of Libyan people. Then NTC is 

allowed to fulfill these functions as it acquired legitimacy (šar‘iyya) due to the legitimacy of the 

Revolution of February 17th. In other words, the Charter recognizes NTC as the main instrument of 

the revolution itself, connecting their respective basis. It is arguable that while the preamble gives 

sovereignty to the Libyan nation as a whole, this part of the CD ascribes it to a body that is not 

representative of all the citizens but imposed itself as a de facto authority: NTC did not acquired 

legitimacy due to majority received by ballots but, conversely, as the promoter of the revolution.     

In order to represent the people, under art. 18 NTC is composed by an unspecified number 

of representatives from local councils.17 The article provides NTC with the right to add 10 members 

for the sake of national interest, but on this point the text is not clear enough. The Charter gives 

NTC the right to nominate and elect those members but it does not specify if this power concerns all 

the representatives or just a part of them. The NTC shall elect a President under the second comma 

of article 18.18 Article 22 forbids revocation of membership except on the grounds of loss of one of 

its conditions or due to the violation of his obligations as a member. The membership shall be 

deemed invalid on the grounds of a decision taken by two-thirds of the NTC members. However,  

this element seems to give a kind of discretionary power to the council. In case of revoking or 

expiration of memberships, the NTC shall elect new members in their replacement.19 Taking into 

account these provisions, the NTC is allowed to act as an absolute power, into its juridical meaning: 

it appoints and dismisses the Interim government made up of a chairman and members in sufficient 

number, accountable only before the NTC for the adopted policies. This limited accountability is 

explainable as follows: because of the lack of an elected Parliament, the executive branch cannot be 

responsible before any representative body, as any parliamentary system requires. Due to the lack of 

                                                            
17 The same article leaves unqualified the number of representatives taken from each local council due to the 

geographical and demographical differences between each part of the country.   
18 The article 19 states that the President of NTC shall pronounce a oath before taking his duties. Text of the oath is 

indicated in the same article.  
19 The same article also states that the membership shall end in cases of death, acceptance of resignation by the Interim 

Transitional National Council, losing of legal competence or disability to perform duty. 



representativeness, not just are NTC members not made responsible in front of the nation, but also 

its appointees. They are responsible only among themselves. Due to these norms, accountability 

seems not to be enforced at all. Moreover, according to art. 26, the interim government acts as an 

administrative entity in spite of a political one: it conducts policies according to instructions and 

directions showed by NTC. It cannot exercise legislative function in an independent way but it is 

obliged to submit draft laws to the Council for an approval. Under art. 28, NTC also establishes a 

department devoted to undertake financial control all over the revenues and expenses.20   

Something more on the timing of transitional process is said in the article 30.1: NTC shall 

remain the sole supreme power until a National Public Conference is elected. Nevertheless, the 

Charter does not schedule a precise time-setting but it connects the start of this process with the date 

of complete liberation of the country. Within a period of 30 days since the proclamation of 

liberation, and not exciding 90 days, NTC elects a government and has to manage three duties: 1) 

promulgate a law on electing the National Public Conference, 2) appoint the National Supreme 

Commission for elections and 3) call for the election of the National Public Conference. This body 

is composed by 200 members as stated by the Electoral Law.21 The election and the first meeting of 

the National Public Conference shall dissolve the NTC, but the appointed government shall fulfill 

its duties since an interim government has been formed. According to this article, supreme powers 

will be devolved to the Conference in order to start a transition in a more comprehensive way. 

Transition process is centralized and it is directed by NTC due to its power to establish the rules of 

conducting elections for National Public Conference, and its authority in electing an interim 

government. As for these provisions, State-building risks to be directed by a body that had not 

received any mandate but can influence two of the three main public powers.     

National Public Conference shall have the following tasks: appointing ministers, within a 

period no longer than thirty days from its creation. Those ministers must enjoy the confidence of the 

assembly. On this issue, the first Ministers’ cabinet will be appointed by the legislative branch, 

creating an uncommon balancing among the powers. 22  Then, the Conference can opt for a 

Constitutional Power in order to propose a constitutional draft. The Constitutional Power has to 

                                                            
20 Article 27 states that general budget of the State shall be determined by law, but anything is said about who possesses 

the authority in drafting it and in which way. This statement is of great concern as it will define the sharing of revenues 

deriving from the oil industrial sector. 
21 Electoral Law has been published on the 10th of February 2012. It gives 40 seats out of 200 in total to women. 
22 It is to be noted here that the shape of the government will be more clear after the adoption of a permanent Charter.  



submit the draft within a period not exceeding sixty days from its first meeting.23 The constitutional 

draft shall be approved by the National Public Conference and shall be referred to the people for a 

plebiscite within thirty days from the date of the approval by the Conference.24 On this point it is 

arguable that as the State is no more pacified and some forces still remain on the side of the 

collapsed regime, the constitutional path described by CD seems inappropriate. J. Gluck states that 

constitutional moment must be taken in the proper time and, as the Iraqi case showed, a compressed 

constitutional time-line could force the parties to make important decision nimbly. A constitutional 

process carried in a very short time risks to preclude substantive public consultation and to 

transform the process into an elite-driven negotiation or drafting exercise instead of being a moment 

for a national comprehensive dialogue.  

With regard to the elections, CD states that public elections shall be conducted within a 

period of 180 days from the date of the promulgation of necessary laws. The National Supreme 

Commission for Elections shall conduct ballots under the supervision of the Judicial authority, the 

United Nations and the international and regional organizations. The National Public Conference 

shall ratify and announce the results of the elections.25 Under articles 1 and 2 of the draft of the 

Electoral Law, 200 members of the Parliament shall be elected by free, transparent and direct 

elections: the 10% of total memberships are reserved to women. Article 3 sets three conditions for 

the exercise of the ballot: 1) national citizenship, 2) legal age at the day of inscription at the 

electoral registers, 3) possession of an electoral card issued by Electoral High Commission. By 

contrast, article 4 indicates those persons whose right to vote is forbidden: 1) persons criminally 

convicted of crimes stipulated in the penal code, unless acquitted, 2) persons determined legally 

incompetent, due to mental illness, or incarcerated, 3) persons who are in possession of sanctioned 

or sequestered funds as legally outlined in a judicial order, 4) persons proven by judicial order to 

have been involved in the corruption of political life during past regime.  

Regarding the candidates, art. 16 states that they must be at least 25 years of age, must not 

have pending charges and must hold qualifications. NTC members, or components of the interim 

                                                            
23 On this point see: J. Gluck, “Extending Libya’s Transitional Period: Capitalizing on the Constitutional Moment”, in 

USIP Peace Brief, No. 104, United States Institute for Peace, Washington 2011, p. 2.  
24 In the case of disapproval by Libyan people, the Constitutional Power shall reformulate the draft and re-refer it to the 

people for a new plebiscite within a period not exceeding thirty days. 
25 The Electoral Law analyzed here is an unofficial English translation, welcomed by the United Nations and re-

published by the London-based NGO Libyan Progress Initiative. It has been drafted by a commission appointed by 

NTC officials. The text can be found on the following link: http://www.libyanprogress.org/articles/draft-libyan-

electoral-law-2012-english-translation/  



government, are not allowed to candidate themselves. According to the Electoral Law parameters, 

the following persons will not be eligible for a candidacy: those proven to be part of the past regime 

apparatuses; who actively protested the February 17th revolution; persons found guilty of 

imprisoning and/or torturing Libyan citizens during the previous regime; who is proven to have 

committed illegal or illegitimate acts against Libyans; who had obtained an academic degree in the 

Green Book; persons proven to have had a professional and/or commercial relationships with al-

Qa÷÷…f† family members and/or former regime members; persons who administered the affairs of 

the al-Qa÷÷…f† family; members of the so-called “purification” committees; members of the so-

called Companions of al-Qa÷÷…f†. 

Even if the CD gives particular importance to the moment of elections, the Constitutional 

Power (or Commission), remains completely undescribed and statements on its composition are 

absent. Although it is charged with the power of drafting a new permanent Constitution, procedures 

for its creations remain wholly of a discretionary nature. The starting of a Constituent Power is not 

compulsory under the CD: as a matter of fact, article 30 states that National Conference can opt for 

its convention but it is not obliged to act accordingly. It is of great concern that convoking the 

Constituent Power is not settled as compulsory but remains an option. As Constituent Power is 

required to negotiate and draft the Constitution, it should reflect the range of diversity in Libya, 

from a geographic, tribal, linguistic, ethnic and social point of view. It should also include women, 

youth, civil society and political parties.26 The Constitutional draft has to be submitted to the 

Conference itself and only after its approval it will be subjected to the popular veto. 

 

Judicial Guarantees and Conclusive provisions 

Article 31 provides for the nullum crimen et nulla poena sine lege principle and states the 

presumption of innocence for the person who is contested a crime. Any defendant has the right to be 

prosecuted and proved guilty only after a fair trial is conducted under the law. The judiciary 

authority is independent from other powers, and it is vested inside courts of justice of different 

kinds and competences.27 Judges’ freedom implies that they have no authority upon themselves 

unless the law ant their own conscience. Lastly, article 33 provides for the principle of the natural 

judge pre-fixed by law. Thus in any case special or exceptional courts can be allowed.  

                                                            
26 J. Gluck, op. cit., p. 3. It is to be noted that the process of inclusion of women and political parties, even if provided 

by laws, will require a great effort to be implemented into Libyan society. Due to the absence of representatives inside 

the structure of the past regime, Libyans could be disaffected with procedures of political life.    
27 Constitutional Declaration (CD), art. 32. 



Even if the law guaranties the judicial freedoms, it seems that the CD does not describe 

properly how to administer justice during the transitional period. This point is of a great concern as 

it risks to leave undisciplined an issue of central importance in the context of institutional building. 

Principles of restorative justice and the independence of judiciary are stated inside Constitutional 

Declaration, but nothing more is said about who shall administer justice before the adoption of the 

permanent Constitution. Who is supposed to appoint judges is never stated clearly. The last articles, 

art. 34-37, assume relevance not only under the light of the act of re-shaping national judicial 

framework but also for an ideological meaning. Article 34 repeals all the constitutional norms and 

laws enforced before the application of Constitutional Declaration itself. It refers to all the 

declarations adopted after al-Qa÷÷…f† revolution that replaced 1951 monarchical Constitution.28 

Existing laws and provisions in accordance with the new framework shall be maintained but each 

reference to the Great Socialist People’s Libyan Arab ßam…h†riyya has to be modified as referred to 

the neutral Libya. Laws’ amendments are to be adopted by the NTC and approved by its two thirds 

majority.29 

 

Conclusions 

According to Hans Kelsen’s Theory of the State and concept of Grundnorm, a successful 

coup d’état or revolution, which effectively nullified the old basic norms, must be regarded as a 

law-creating fact that gives validity to a new legal order.30 At the same time, if the old basic norms 

were of an authoritarian kind, a revolutionary law-creating fact is not a guarantee in itself for the 

creation of a more democratic environment. A successful development depends on the shape of the 

constituent power and on how the constitutional moment is conveyed. As N. Borwn demonstrates, 

Constitutions in the Arab world have served non-constitutional aims as they did not provide directly 

neither for democracy nor for constitutionalism. The adoption of a Constitution, the enforcement of 

democratic values and constitutional principles providing accountability are not always inextricably 

linked, but each of them can survive without the existence of the others.     

In the case of recently started Libyan transition, it is arguable that the short time settled by 

NTC for the creation of a new legal system serves as guarantee for the lack of intention of holding 

                                                            
28 On monarchical Constitution of Libya see: I. R. Khalidi, “Constitution of the United Kingdom of Libya: Background 

and Summary”, in Middle East Journal, Vol. 6, No. 2, Middle East Institute, Washington 1952, p. 221-228. 
29 Article 37, the last one, states that the CD is published trough different media and shall take effect from the date of its 

publication.  
30H. Kelsen, Lineamenti di Dottrina Pura del Diritto, Einaudi, Torino 2000, p. 104.  



on to power indefinitely, as J. Gluck pointed out.31 I think that, unless it could be true, there are also 

two concrete possibilities: a) constitutional process will be arrested, due to violence and security 

issues, b) constitutional process is respected in each of its phases but it will not respect full popular 

sovereignty. The last case will occur if the main organs are shaped only by members affiliated to the 

NTC, reflecting one cleavage of the population. Even if the Electoral Law provides for a guarantee, 

forbidding parliamentary candidacy for the members of interim organs, it also prohibits candidature 

to several persons who served, at very different levels, the past regime. Excluding anyone who was 

linked with the ßam…hiriyya risks, in my opinion, to contradict the principle of equality stated in the 

preamble and consecrated as a right by the CD. Whoever is proven guilty of different crimes 

regarding the past regime, shall be guaranteed a fair trial, even if the judiciary is not well defined by 

the CD and risks to remain in the hands of arbitrariness.   

The transition seems to be centralized around the NTC whose members are not responsible 

for their actions in front of the people. Acquiring legitimacy in the aftermath of a successful 

revolution for the party that assumed the responsibility of leading it, even if it is commonly 

accepted by constitutional jurisprudence presents no limits and then the sacred and legitimate 

revolution can be turned into an ideology.32 In this moment NTC coincides with a constituent power. 

The necessity for a Grundnorm that limits the absolute constituent power is present in every 

constitutional transition and the present case of Libya is not an exception. Taking into account the 

Šar†‘a to bound discretionary powers and considering it as the supreme source of the law could be 

of some values. Nevertheless, to date nothing worthy has been stated yet by the official actors of 

Libyan State-building.              

                                                            
31 J. Gluck, op. cit., p. 4.   
32 G. De Vergottini, Diritto Costituzionale Comparato, CEDAM, Padova 1999, p. 164-176. 


